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(A) | STRIEROT & FHET 3TUNST ST AT FEhAT
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

i where ofie of the issugs involved relates to place of supply as pef Section 109(5) of CGST Act, 2017.

i :

State Bench of Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

(i) mefitioned in para:= (A)(i) above in terms of Section 109(7) of CGST Act; 2017

i ;

(i) Appeal to the Appellate Tribunal shall be filed as presctibed undef Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs: One Thousand fof every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amotnt of fine; fee or penalty
determined in the order appealed against; subject to @ maximuim of Rs. Twénty-Five Thousaihd.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
docuiments either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on éomimon portal as prescribed under Rule 110 6f CGST Rules; 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

: Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) () Full.amount of Tax, Interest, Firie, Fee and Penalty arising from the impughed order, as is

- admiitted/accepted by theé appellant, and :
(ii) A sum equal to twenty five per cent of the remaining ~amount of Tax in dispute, in
addition to the amouht paid under Section 107(6) of CGST Act, 2017, arising from the said order,

= in relation to Which the appéal has. been filed. .

(i) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal cah be made within three fonths frorm the date of communication
of Ordef of date on which the President or the State Presidenit, as the case may be, of the Appellate
Tribunal enters office; whichever is later.
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ORDER IN APPEAL
M/s.Mukesh Trends Lifestyle Ltd NH No.08, New Cloth Market, Narol-Natoda Road,
Narol, Ahmedabad 382 405 (hereinafter refetred to as the appellant) has filed the ptesent appeal
on dated 17-8-2021 against Order No.ZP2407210107231 dated 8-7-2021 (hereinafter referred to
as the impugned o_rder) passed by the Assistant Commissioner, Division IV (Natol), Ahmedabad

South (hereinaftefreferred to as the adjudicating authority).

2 Briefly stated the fact of the case is that the appellan£ registered under GSTIN
24AABCMO500F1ZC has filed refund application for Rs.58;99,482/- for refund of ITC
accumulated due to inverted tax stiucture. The appellant vwas issued -show cause notice
No.ZT2407210039775 DATED 5-7-2021 for rejection of refund of Rs;9,80,374/- due to wrong
ITC claim and ITC accumulated due to ITC availed on input services wl.lich is inadmissible. The
adjudicating duthority vide impugned order sanctioned refund of Rs.43,72,984/- and held that
refund of Rs.9,80,374/- is inadmissible due to wrong ITC claim. .

4 Being aggrieved the appellant filed the present appeal on the ground that judgement of
Hon’ble High Court in the case of M/s.VKC Footsteps India P.ltd Vs UOI was not discussed
anywhere in the discussion and findings by the adjudicating authority and not provided any
reasoning as to why the principle of judicial discipline shall not be folloWed in their case even
though the decision of Hon’ble High Court was placed before the adjudicating authority at the time
of personal hearing. That there are mahy decisions wherein the order is set aside on not following
the principle of judicial discipline. Hon’ble High Court in the above case has held that explanation
(a) to Rule 89 (5) which denies the refund of unutilized input tax paid on input services as part of
ITC accumulated on account of inverted tax structure is ultra vires the provisions of Section 54 (3)
of CGST Act, 2017 and thereby allowed thé claim of the refund of unutilized ITC on account of
input services as part of net ITC for the purpose of calculation of the refund. The appellant also
relied upon judgments passed by Hon’ble High Court wherein strictures were passed for not
following the orders of jurisdictional High Couit. Therefore, impugned order pas_sed by the learned
adjudicating authority rejecting the refund amount relating to amount of accumulated input service
portion is liable to be set aside in totality. The GST law does not distinguish which type of ITC is
to be refunded and which should not be refunded. The proviso to Section 54 (3) is abundantly clear
that a refund is to be given for accumulated or unutilized ITC. As per definition of terms ITC and
Input tax it becomes apparent that any tax paid under the CGST, SGST or IGST act qualifies as
input tax and consequently ITC. Thus whatever the nature of ITC balance is accumulated should
be 1efunded That narrow interpretation of the adjudicating authority leads to inequality masmuch
as the-Section 54 (3) provides for refund of all accumulated ITC may it be input tax credit of input
services of input goods. The only pre-requisite to claim a refund is inverted duty structure. Section
54 (3) nowhere restricts the benefit of refund only to “inputs’ it only envisages the situation in
which refund is allowed to be claimed. Thus, the impughed order thiat does not extend tl i

of refund .of accumulated credit in respect of input service is bad in law and deservﬁ 4

aside. In view of above the appellant requested to allow the appeal and set-aside th

01del and grant refund along with interest.
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4. . Duriiig appeal proceediiigs the appellait vide letter dated 14-12-2021 and letter dated 30-
5:2022 initimated that they unconditionally withdraw the above appeal and tequested to pass order
to the said effect.

5 I have carefully gone tlirough the facts of the case giounds of appeal and subinission made
by the appellant. In this case the refund of Rs.9,80,374/- tejected by the adjudicating authority
pettainis to ITC involved on input seivices: As per Rule 89 (5) of CGST Rules, the ITC taken in
inptit services are excluded for computation of net ITC for attiving admissible refund. However,
Hon’ble High Couit of Gujarat vide its order dated 27-4:2020 int thie case of M/s.VKC Footsteps
India Pvt.Ltd. held that the Explanation to Rule 89 (5) of CGST Riiles, 2017 which denies
uhutilized input tax paid on input services as part of ITC accumulated on account of inveited tax

structure ultra vires Sectioi 54 (3) of CGST Act, 2017 and directed the Department to allow claim

In appeal filed by thie Depaitinent before Hoi'ble Supreme Coutt Hon'ble Supreme Couitt vide
comtnoti Ordet dated 13-9-2021 has set aside the judgment passed by the Hon’ble High Court of
Gujatat and upheld the vites and legality of Rule 89 (5) of CGST Ruiles; 2017, Consequently, in
terms of Section 54 (3) of CGST Act, 2017 read with Rule 89 (5) of CGST Rules, 2017, refund is
not admissible for ITC availed on input setvices. Thetefore, impugned order passed by the
adjudicating authotity tejecting refund of ITC availed on input setvice is within the statutory
provisions and appeal filed by the appellant relying on Hon’ble High Court’s decision no longer
sustainable. However, since the appellant has voluntarily and unconditionally withdrawn their
~ appeal, I dismiss the appeal as withdrawn by the appellant,
srdter et v aof ot ot a1 P 3 i & et sar d |
5. The appeal filed by the appellant stands disposed of in above terms.
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