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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals) 

Arising out of Order-in-Original No. ZP2401210101231 dated 08.07.2021 
issued by Deputy domrnlssioner; bGst1 □,vision IV (NarolJ; Anmeaabad south 

'cf aitll&i4it1f cm wr ~ 1fflT Name & Address of the Appellant / Respondent 
· Mis, IVIUkesh Trends Lifestyle Limited National Highway No-08; 
New Cloth Market, Narol- Naroda Road, Narol, Ahmedabad-382405 

(A) 
gar 3ndu(3rfro) a ufret als afs fl+afif@ea et@lh a# svgn f@tarsi@/ 
~ m mrITT' Jtifrcit ~ mt ~- i, 
Any person aggdeved by this Order-in-Appeal may file an appeal to the appropriate authority in the 
folfowing way; · · 

Nationai Bench or Regional Be nth of Appeliate tdbunal framed .. under GST Act/CGST. Act iri the cases 
where one of the issues involved relates t6 place 6f supply as per Section 109(5) of CGST Ad; 2017. 

State Bench or Area Bench of Appellate. tribuna,I. fr~hied __ L!rider G$t Att/CGST Att other than as 
mentioned in para: (A)(i) above ih terms of section 109(7) of CGST Act, 2017 

(Iii) Appeai to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and 
shall be actompahied with a fee of Rs; One Thousand for eyery Rs, qne Lakh of Tax or Input Tax Credit 
Involved ar the difference in Tax dr Input Ta.x Credit involved or_the amount of fihe; fee or penalty 
determined in the order appealed against; subject to a maximum of Rs. TWentY-Five Thousand. 

(B) Appeal undet Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall oe filed along with relevant 
dq~L!ti:Jents either electronically or as may be hotified by the Registrar, Appellate Tribunal ir !=ORM GST 
APL-O5, on common portal as pri:!scribed under Rule 110 of CGST Rl!les; .2017, .ahd shall be accompanied 
by a copy of the order appealed against within seven days of filing FORM GST APL-OS ohline. 

(i) 
Appeal to e fie before Appellate Tribunal Under Section 112 8 of tlie CGST Act, 2017 after paying - 

(i) Fuli .amount .otTax1Jnteresti .Fine; Fee .and P.enaity..arising from the impugned order, as is 
. admitted/accepted by the appellant, and 

(ii) A sum equal to twenty five per cent of the fetnainlrig amount of Tax in dispute, in 
addition to the amount paid under Section 107(6) of CGST Act, 2di7; arising from the said order, 
in felaticrn to which the appeal has been filed: ... , . . . _ 

T e Cehtral Goods & Service Tax Nint Rehiova bf Difficu ties) Order'; 2019 dated 03.12.2019 has 
provided that the appeal to tribunal can be made within three months from the date of communication 
of Order of date on which the President or the state President/ as the case may be; of the Appellate 
tribunal enters office; whichever is later, 

(c) 3q 3id#let fat) at 3rd arf@@ aal at iift virun, f+rt 3ilt idler+at a&rail a 
fGt, 3rhlorff famfet case» rat t 

· For elaborate detailed and latest filing of appeal to the appellate authority; the 
appellant ma\y refer to the website i.. 
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ORDER IN APPEAL 

M/s.Mukesh Trends Lifestyle Ltd NH No.08, New Cloth Market, Narol-Naroda Road, 

Narol, Ahmedabad 382 405 (hereinafter referred to as the appellant) has filed the present appeal 
on dated 17-8-2021 against Order No.ZP2407210107231 dated 8-7-2021 (hereinafter referred to 

as the impugned order) passed by the Assistant Commissioner, Division IV (Narol), Ahmedabad 
. . ' 

South (hereinafter referred to as the adjudicating authority). 

2. Briefly . stated the fact of the case is that the appellant registered under GSTIN 

24AABCMO500F1ZC has filed refund application for Rs.58,99,482/- for refund of ITC 

accumulated due to in vetted tax structure. The appellant was issueg . show cause notice 

No.ZT'.24072100;39775 DATED 5-7-2021 for rejection of refund of Rs.9,80,374/- due to wrong 

ITC claim and ITC accumulated due to ITC availed on input services whichis ihadmissible. The 

adjudicating authority vide impugned order sanctioned refund of Rs.43,72,984/- and held that 

refund of Rs.9,80,374/- is inadmissible due to wrong ITC claim, 

3. Being aggrieved the appellant filed the present appeal on the ground that jt1dge111e11t of 

Hon'ble High Cami in the case of M/s.VKC Footsteps Ifldia PJtd Vs UOI was not discussed 

anywhere in the discussion and findings by the adjudicating authority and not provided any 

reasoning as to why the principle of judicial discipline shall not be followed in their case even 

though the decision of Hon'ble High Court was placed before the adjudicating authority at the time 
. ' 

of petsonai hearing, That tl'iere are inany decisions wherein the qrcler is set aside on not following 

the principle of j1.1dicial discipline. Hon'ble High Court in the above case has hdd that explai1ation 

(a) to Rule 89 (5) which denies the refund of unutilized input tax paid on input services as part of 

ITC accumulated on account of iiwerted tax structure is ultra vi res the provisions of Section 54 (3) 
of CGST Act, 2017 and thereby allowed the claiin of the refund of unutilized ITC on account of 

input services as part of net ITC for the purpose of calculation of the refund. The appellant also 

relied upon judgments passed by Hon'ble High Court wherein strictures were passed for not 

following the orders of jurisdictional High Couii. Therefore, impugned order passed by the learned 

adjudicating authority rejecting the tefund arnount relating to amount of accumulated input service 

· portion is Hable to be set aside in totality: The OST law does not distinguish which type of iTC is 

to be tefunded and which should not be refunded. The proviso to Section 54 (3) is abundantly clear 
that a refund is to be given for accumulated or unutilized ITC, As per definition of terms ITC and 

Input tax it becomes apparent that 'any tax paid under the CGST, SGST or IGST act qualifies as 

input tax and consequeiltly ITC Thus, whatever the nature of ITC balai1ce is accumulated should 

be refunded. That naitowihterpretation of the adjudicating authority leads to hiequality inasinuch 

as the· Section 54 (3) provides fot refund of all accumulated ITC niay it be input tax cr~dit of input 
services of input goods. The only pre-requisite to claim a refund is inverted duty sti'lichlre. Section 

54 (3) nowhere l'estricts the benefit of refund only to '.inputs; it only envisages the situation in 

which refund is allowed to be claimed. Thus, the impugned order that does not exten 

of refund of accumulated credit iri respect of input service is bad· it1 law and deserv 

aside, In view of above the appellant requested to allow the appeal and set aside th 

order and grant refund along with interest. 

i 
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4, . . bi.iifog appeal proceedings the appellant vide letter dated 14-12-2021 and letter dated 3 0- 
5-2022 intimated that they urtcotidhionally withdtaw the above appeal and tequested to pass otder 
to the said effect 

5. I have catefuliy go rte thtough the facts of the case gtounds .of appeal and submission made 
by the appeliant in this case the i-efu1id of Rs.9,80,374/- rejected by the adjudicating authodty 
pettai11s to ITC involved on input setvices, As pet Rule 89 (5) of CGST'Rules, the iTC taken in 
input setvices ate excluded fo:t coinputatio1i of net ITC for arriving admissible refund. However, 
Hon' ble High Colti't of Gujatat vide its otdel' dated 27-4-2020 in tbe case of M/s,VKC Footsteps 
Ii1dia Pvt.Ltd, held that the Explanation to Rule 89 (5) of COST· Rules, 2011 whkh denies 

unutilized input tax paid on input services as part of ITC acctirhulated ort account of ii1Vetted tax 

structure ultra vires Section 54 (3) of CGST Act, 2017 and directed the bepattniei1t to allow claii11 
o:ftefu11d cortsidei'iitg the tiiititHized itC of htput set'vices as part of the Net ITC under Rule 89 (5) 
of CGST Rules, 2017 for claiming i'efui1d undei' sub Sectio11 3 of Sediott 54 of CGST Act; 201 7. 

In appeal filed by the Department before Hon'ble Supreme Court, Hon'ble Supreme Court vide 
commnon Order dated 13-9-2021 has set aside the judgi1iei1t passed by theH011;ble H1gh Coui't of 
Gujarat and upheld the vires artd legality of Rule 89 (5) of CGST Rules; 2017. Consequently, in 

tettns of Section 54 (3) of Cost Act; 2017 read with Rule 89 (5) of CGST Rules, 2017, refund is 
not adiiiissible fot itc availed on input services. Therefore, impugned order passed by the 
adjudicating authority rejecting refund of ITC avaHed on input service is within the statl1tory 
provisions and appeal filed by the appellant relying on Hon'ble High Court's decision no longer 
sustainable. However, since the appellaht has voiu11tatily and unconditionally withdrawn their 
appeal, I disiiliss the appeal as withdtawn by the appellai1t. 

3rflet rf au asf 4ft $ srf)et at fr4ant glen alts t feat snar ? [ 
5. The appeal filed by the appellant stahds disposed of in above terhts: 

Date: 
Attested 

• i iii' Rayka) 
Additional Commissionet (Appeals) 

/ 
(Sartkata Ra an B,P,) 
supedrttehdeiit 
Cetittal tax (Appeals); 
Ahirtedabad . 
By RPAD 
To, 
M/s,Mukesh Trends Lifestyle Ltd 
NH No.08, New Cloth Market, 
Narol-Naroda Road, 
Narol, Ahmedabad 382 405 



By RPAD, 

M/s. Mukesh Trends Lifestyle Limited 
National Highway No-08, 
New Cloth Market, Narol- Naroda 
Road; Naro!; 
Ahmedabad-382405 

Copy to! 

1) The Principal Chief Corri1rtisstone1\ Cei1tral tax, Ahmedabad Zone 
2) The Commissioner, CGST & Centi'al Excise (Appeals), Ahmedabad 
3) The Commissioner, CGST, Ahmedabad South 
4) the Additional Corturtissioner; Cehti'al Tax (Systertis); Ahmeclabad South 
5) The Asst./Deputy Commissioner, CGST, Division-IV, Ahmedabad South 
6) Goard File 
7) PA file 
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